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Over the last decade, few issues in American public discourse have persisted and
evolved as significantly as those concerning an individual’s right to access information,
particularly polarization, personalization, misinformation, and disinformation.These issues have
helped guide the nation’s attention to where it rests today, squarely on those responsible for the
governance of artificially intelligent systems and social media platforms. For this group, there is
little solace to be found in ideological division, as questions like who sees what information and
when, whether that information is biased or incendiary, and what either of these things means
for society at large have become commonplace across ideological perspectives.’ Inspired by
these questions is an emerging consideration of whether the abundance of algorithmically
curated content has weakened the potential for common knowledge, and whether that
weakening calls for a new legal, institutional, or civic commitment to ensure access to
information.? Given all of this, it certainly seems worth exploring the history of these issues
beyond the last decade, recent events related to this discourse, and what solutions might be of
interest to the country going forward.

Long before the year 2000, questions concerning the public’s access to unbiased
information had already made their way into the U.S. zeitgeist. One prominent artifact of this is
the Fairness Doctrine, a policy that grew out of broadcast regulation following the creation of the
Federal Radio Commission (FRC) in 1927 and was later continued by its successor, the Federal
Communications Commission (FCC).® The goal of this policy was to ensure that broadcast
stations’ coverage of controversial issues was balanced and fair. Unfortunately, this policy was
not met with sweeping acceptance, as many journalists and broadcasters opposed this aim on
the basis that it violated First Amendment rights to free speech and a free press. As time went
on, the Fairness Doctrine became more fortified, most notably in 1969 with the Supreme Court’s
decision in Red Lion Broadcasting Co. v. Federal Communications Commission, in which the
Court upheld the FCC'’s authority to require a Pennsylvania broadcasting station to grant airtime
for a response to an author who had been personally attacked by a guest on a previous
broadcast.* This decision then helped reinforce additional requirements for stations, including
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later obligations to report their efforts to address issues of concern to the community. By the
1980s, however, the policy was losing favor. Combined with the deregulatory orientation of the
period and technological advances that weakened the spectrum-scarcity rationale,’ this shift
eventually led the FCC to abolish the doctrine in 1987.¢ Despite the time that has passed, some
people still support arguments rooted in scarcity and the related implications for a modern
version of the Fairness Doctrine.

Proponents of policies reminiscent of the Fairness Doctrine can draw on several
arguments to support their position. Even when confronted with the doctrine’s historically
unsuccessful implementation, they may reasonably contend that the underlying questions it
sought to address remain pertinent today. The issue today, however, extends beyond the
broadcast spectrum alone, now involving academic institutions, search engine results, news
outlets, and other institutions or systems that shape the public’s access to trustworthy
information. Consider the COVID-era misinformation concerns that helped give rise to Murthy v.
Missouri (2024), a case centered on whether federal officials improperly pressured social media
platforms to suppress certain forms of speech.” Also consider the disinformation surrounding
alleged fraud in the 2020 presidential election, which led to the $787.5 million settiement in
Dominion Voting Systems v. Fox News Network, where a media outlet’s coverage of election
technology became the subject of major defamation claims.® These examples sit alongside
broader questions about administrative censorship, platform responsibility, algorithmic feedback
loops, and the extent to which private systems now shape public access to information.® As a
country, we must ask ourselves whether solutions such as Community Notes, fact-checking
efforts, user feed controls, and alternative platforms like Bluesky are sufficient, or whether these
recurring controversies point to the need for more durable legal or institutional expectations.
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Should these recurring controversies ultimately point to the need for more durable legal
or institutional expectations, one option the United States could consider is a transparency
doctrine that borrows elements from the Platform Accountability and Transparency Act (PATA)
and Article 27 of the European Union’s Digital Services Act (DSA)."® From PATA, the most
desirable elements could include expanded data access for journalists and researchers, limited
legal safe harbor for automated data collection, and enhanced transparency through disclosures
related to viral content, ad libraries, algorithmic design, and content moderation.” From DSA
Article 27, the U.S. could borrow an explicit requirement that companies using recommender
systems explain what parameters are being used, how those parameters shape what users see,
and what options users have to modify or influence those systems.'? Rather than dictating what
platforms must carry, such a doctrine would require platforms to make clearer how information is
ranked, recommended, moderated, and amplified. Still, this approach has limits. As Professor
Daphne Keller and others have warned, transparency requirements can become dangerous if
they weaken users’ privacy protections or create new pathways for state surveillance, especially
when laws require platforms to provide researchers or other outside parties with access to user
data.” There is also the problem of implementation: early analyses of the DSA suggest that
platforms and auditors have interpreted transparency obligations in inconsistent ways, meaning
that the same legal mandate can produce compliance systems that are technically lawful but
difficult for users, researchers, and regulators to compare across platforms.™ A transparency
doctrine, then, may be useful, but it would not be sufficient on its own unless paired with clear
standards, privacy safeguards, and meaningful oversight. Properly designed, such a framework
could improve public understanding of how platforms shape access to information without
empowering the government to dictate which viewpoints those platforms must promote or
suppress.
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Another option would be to regulate social media platforms more like common carriers,
limiting their ability to discriminate among users or viewpoints when providing access to their
services. Florida’s SB 7072 and Texas’s HB 20 reflect versions of this approach.’ Whereas a
transparency doctrine would focus on disclosure, explanation, and access to platform data, a
common-carrier-style approach would ask whether dominant platforms should be limited in their
ability to deplatform, censor, shadow ban, or otherwise discriminate against lawful user speech.
One state-level example of this approach is Florida’s SB 7072. Although the law focused most
directly on preventing platforms from deplatforming political candidates, it also included several
provisions with broader relevance. These required platforms to publish and consistently apply
their moderation standards, notify users of changes to platform rules, explain censorship or
deplatforming decisions, provide information about the reach of users’ content, allow users to
opt out of certain post-prioritization or shadow-banning algorithms, and preserve access to user
data after deplatforming.'® Texas’s HB 20 offers a more expansive version of this approach.
Whereas Florida’s law placed particular emphasis on political candidates and procedural
protections for users, HB 20 prohibited large social media platforms from censoring users based
on viewpoint and grounded the state’s intervention in its interest in protecting the free exchange
of ideas among Texas residents."” Together, these bills represent a camp of thought that views
large platforms less like ordinary private publishers and more like infrastructure for public
discourse. The difficulty, however, is that protecting users’ speech in this way may also limit the
editorial discretion of the platforms themselves.' This creates a hard question with no easy
answer: whether the federal government should be in the business of balancing the exchange of
ideas among private speakers, especially when doing so may require treating private platforms
as public-facing infrastructure while still respecting their own First Amendment interests.

A third approach would involve codifying broader public-interest obligations for social
media platforms, including duties related to recommender systems, content amplification,
product design, and user safety. This approach would align more closely with the Kids Online
Safety Act (KOSA), the SAFE TECH Act, and the emerging theory of platform responsibility
reflected in K.G.M. v. Meta."® Unlike a modernized version of the Fairness Doctrine, this
approach would not necessarily require platforms to carry particular viewpoints or balance
competing perspectives. Instead, it would focus on whether platforms and Al systems have
duties related to the design, recommendation, amplification, and monetization of information
environments. KOSA offers one version of this idea by requiring covered online platforms to
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exercise reasonable care in the design and use of features that increase minors’ online activity,
provide safeguards for minors and parents, allow users to switch away from certain
personalized algorithmic systems, and submit to oversight through enforcement by the Federal
Trade Commission and states.?® The SAFE TECH Act takes a different route by narrowing
Section 230 protections in certain contexts, including paid speech, speech created or funded by
the platform, requests for injunctive relief, and claims involving areas such as civil rights,
antitrust, harassment, wrongful death, and international human rights.?' Meanwhile, K.G.M. v.
Meta suggests that courts may be increasingly willing to treat some platform harms as questions
of product design rather than merely questions of third-party content, especially where features
like autoplay, infinite scroll, and recommendation systems are alleged to contribute to addiction
or mental health harms.?? The appeal of this camp is that it addresses the architecture of
information access more directly than transparency alone. Its drawback, however, is that
public-interest obligations can quickly become difficult to define and may create free speech,
innovation, and enforcement concerns. KOSA's critics at EFF and R Street warn that even
child-safety duties can become tools for censorship or overbroad age-gating, while EFF has
also argued that the SAFE TECH Act could create broad litigation risks and pressure platforms
to remove lawful speech.?® This approach may therefore be the most responsive to the
design-level harms of recommender systems, but it would also require careful drafting to avoid
turning product-safety obligations into vague speech-control mandates.

Lastly, there is the option of developing a new Fairness Doctrine altogether. Given the
scope of information mediums such a doctrine would have to cover, it would almost certainly
need to look materially different from the original. Arguments from voices like John Villasenor
capture the difficulty well, noting that an internet Fairness Doctrine would likely backfire because
the internet already provides access to countless viewpoints, while government efforts to force
online neutrality would raise serious First Amendment concerns and risk giving the state too
much control over the online information ecosystem.?* This may be true, but if the spirit of the
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doctrine is what persists, rather than the exact mechanism of the original, a new Fairness
Doctrine might look less like forced viewpoint balancing and more like the proposed “Awareness
Doctrine” introduced in the Harvard Law Review.? Rather than requiring platforms or
broadcasters to present contrasting viewpoints on controversial issues, an Awareness Doctrine
would require content distributors to help distinguish factual reporting from opinion, ideally
through a quasi-self-regulatory system approved by the FCC.?® The appeal of this approach is
that it looks to address one of the central problems of the modern information environment
without forcing direct viewpoint balancing: people are not merely lacking access to opposing
sides, but are often consuming information environments where fact, opinion, commentary, and
persuasion blur together. In that sense, a new doctrine could be less about compelling platforms
to host or elevate particular viewpoints and more about making the character of information
clearer to the public. Unfortunately, even this approach has pitfalls, especially given the
complexity of journalism itself, which can encompass reporting, analysis, commentary, and
opinion at once. This concern is not solely hypothetical. In 2024, the SEC allowed Fox
Corporation to exclude a shareholder proposal asking the company to report on the risks of
inadequately distinguishing its on-air news content from its opinion content.?” Now imagine this
same issue applied to Al output and social media posts. Clearly, there is no silver bullet.

Whether any of these potential paths ultimately proves to be the right one, one thing is
certain: the country cannot avoid deciding how it wants to govern access to information in an
algorithmic age. Whatever option is pursued must be contextualized within history, recent
events, current concerns, and the downstream consequences that may follow. The Kids Internet
and Digital Safety Act (KIDS Act), passed by the House, offers one indication of what such an
approach might look like. The bill combines elements of transparency, platform-design
obligations, user controls, content restrictions, and public enforcement. Its provisions include
safeguards for minors, parental controls, limits on compulsive-use features and certain
communications with minors, restrictions on ephemeral messaging, disclosures that Al chatbots
are not human, crisis-intervention information in certain chatbot interactions, and studies
examining the effects of social media on minors.?® It would also authorize enforcement by the
Federal Trade Commission and state attorneys general. In this way, the KIDS Act draws
together several of the approaches considered throughout this paper and may help shape future
efforts to impose broader public-interest obligations on digital platforms. At the same time,
important vulnerabilities remain, including concerns about privacy, age verification, overbroad
content restrictions, inconsistent implementation, and the extent to which child-centered
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protections can be extended to adults without infringing upon constitutional rights. Whether the
country gets this balance right on its first attempt is uncertain. What is nonnegotiable, however,
is the need to think beyond the protections we want now and consider the information
environment those protections may ultimately create.



